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STEELE, Chief Justice:



Owner of Pulse Construction, Gerry J. Mott, the eddfnt-appellant,
appeals a Superior Court judgment finding Mott tyuibf one count of
Construction Fraud. A Superior Court judge sergdnbim to probation and
ordered restitution in the amount of $68,576.8uring the restitution hearing, the
trial judge refused to hear testimony regardingamlof $20,000 Mott claimed he
made to the complainants for windows and doorsMwit installed in their home.
On appeal, Mott claims that the sentencing judgeraperly interpreted the
statutory formula for calculating the amount ofdds a victimized home buyer.
He also contends that the trial judge improperifused to allow testimony at
Mott's restitution hearing regarding the “set ofifi the $20,000 given to the home
buyers for windows and doors. We affirm the judgimieecause Mott failed to
bring a counterclaim in an earlier mechanics lieit snplicating the $20,000
alleged debt and Super. Ct. Civ. R. 13(a) now harsfrom doing so.

|. FACTSAND PROCEDURAL HISTORY

Mott, through his company Pulse Construction, matanto a contract in
2005 to build a new home for Joshua and Juliadtdtl. The contract contained a
draw schedule for Mott to receive payments. In Ma606, Joshua Littleton saw
a mechanics lien posted on his new home. Afterdtng with an attorney, the

Littletons discovered there were actually two lieas the property. Pulse
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Construction subcontractors had filed the liens.neGof which was CRM
(Construction Resource Management). Instead of fadlying the subcontractors,
Mott had apparently diverted the funds for anothee in violation of the New
Home Construction Fraud statdteCRM filed a mechanic’s lien action against the
Littletons and Mott. The Littletons filed a crossioh against Mott because he
failed to make payments to CRM. Mott did not file@unterclaim for the debt the
Littletons allegedly owed him. At trial, the judé@und CRM'’s work credible and
satisfactory.

Before Mr. Littleton saw the posting, he had paw draw payments

on October 26, 2005 and January 11, 2006 totalk@2$00. From

the second payment, Pulse and Littleton agreedbtt600 would be

paid to Littleton for windows and other items sueglby Littleton.

Under the draw schedule, the foundation work waset@omplete by

the second draw, and Pulse had the funds to s&RM's claim but

did not pay CRM for the masonry wotk.
After Mott’s conviction on the instant constructibrmud charge, the trial judge
ordered that Mott pay restitution in the amount$68,567.89 to the Littletons.
The total figure included the principal amount loé¢ tiens ($43,693.77), attorney’s
fees, interest and other incidental costs.

At the restitution hearing, counsel for Mott atfged to introduce evidence

of a $20,000 debt the Littletons allegedly owed .hithe judge was familiar with

211Del. C. § 917 (b).

3 Constr. Resource Management v. Littleton, C.A. No. 06L-03-031-RFS, at 5 (Del. Super. Aug.
28, 2008).



the argument from the earlier mechanic’s lien taiatl found the claimed $20,000
“set off” irrelevant to restitution in the criminabse. He refused to allow it to be
relitigated at the restitution hearing. He listentedthe argument briefly and
ultimately decided that any debt owed by the ded@hdo the victims was a “civil
issue.* Because it was a “civil issue,” the judge decideshould not be dealt
with or litigated during the crime related resfibut hearing.
1. DISCUSSION

In this appeal we are asked to determine whethertrial judge properly
refused to consider testimony regarding a $20,@00# for Mott’s loan to the
Littletons. When the challenge to a restitutionasrflinges on a legal issue and
resolution requires statutory interpretation, wéee the issuele novo.’

In Fields v. Frazier, ® a Superior Court judge cited Super. Ct. Civ. Ral3
which states:

A pleading shall state as a counterclaim any chaimch at the time

of serving the pleading the pleader has againstogppsing party, if

it arises out of the same transaction or occurrénaeis the subject
matter of the opposing party’s claim and does mmuire for its

* App. to Appellant’s Opening Br. A-48.
> Redick v. State, 858 A.2d 947, 951 (Del. 2004).

6 Fieldsv. Frazier, C.A. No. 05C-06-166MMJ, at 2 (Del. Super. Nov, 2005).



adjudication the presence of third parties of whtm Court cannot
acquire jurisdictior.

The Court went on to hold that if an issue has beewgould have been
litigated in a previous proceeding and no compylsounterclaim triggered a final
resolution of the dispute, then the claim may metréitigated or brought for the
first time in a later action.

Mott should have filed a counterclaim for the d#i# Littletons’ allegedly
owed him in the mechanics lien suit. The testimosyarding the $20,000 arose
out of the same transaction or occurrence as tiletons’ crossclaim against him.
If Mott indeed loaned $20,000 to the Littletons flwors and windows as part of
the home construction, the Littletons’ crossclagaiast Mott is “logically related”
to the subject matter of the debt the Littletonsedvivott® Superior Court rules
mandate acompulsory counterclaim in response to the crossclaim becéurse
intertwined with the materials used in the congtamc of the Littletons’ home.
Therefore, Mott's $20,000 putative claim resultenir the same transaction or
occurrence that formed the basis for the mechéieicsase.

Mott’s claim for a $20,000 “set off” arose frometltittletons’ and Mott’s

2005 agreement and once the mechanics lien wasdplat the Littletons’ house

’ Super. Ct. Civ. R. 13(a)

® The tests applied to a counterclaim arising frovm same transaction or occurrence, including
same issues of fact and law, use of same evidancke;logical relation” between the claims, is
whether there is a “logical relationship” betweka briginal action and the later action.



and the Littletons crossclaimed against him, Mo@swcompelled to file a
counterclaim if he wished to receive a set offtfar $20,000.

Rule 13(a) further states that the pleader needstadeé the counterclaim if
pleader meets one of two exceptions:

At the time the action was commenced the claim thassubject of

another pending action, or the opposing party dnowsgit upon the

claim by attachment or other process by which tleairCdid not

acquire jurisdiction to render a person judgmenthat claim, and the

pleader is not stating any counterclaim underfhite.’
Mott’s claim does not fit within the two exceptiots Rule 13 because his claim
for $20,000 was not the subject matter of anotlegrasate action. Second, the
Littletons did not sue Mott by attachment or anlyestprocess in which the Court
did not have jurisdiction over him. Therefore, Mott doex satisfy either of the
exceptions. He failed to file the compulsory couclem and is now barred
forever:®

The doctrine ofres judicata states that a final judgment upon the merits

rendered by a court of competent jurisdiction may raised as a bar to the

maintenance of a second suit in a different coegarding the same matter

® Super. Ct. Civ. R. 13(a).

19 Mott brought a counterclaim against Constructieeséurce Management in the earlier suit
regarding the mechanics lien, however, this coafdgen simply put in issue Construction
Resource Management’s performance and not any ntbeelittletons owed or any claim for a
set off against any amount owed to them.



between the same partigsin Epstein v. Chatham Park, Inc., we announced a five
pronged test to determine whiss judicata bars a clain? First, the original court
must have had jurisdiction over the subject madied the parties. Second, the
parties to the original action must be the samthase parties, or their privies, in
the current case. Third, the original cause ofoagtor the issues decided, must be
the same in both cases. Fourth, the issues indHereaction must have been
decided adversely to the current plaintiff. Fifine decree in the earlier action was
a final decreé®

The five elements ofes judicata are satisfied here. We conclude thed
judicata bars Mott from asserting testimony about the $ebecause the original
court had proper jurisdiction over the subject erait the earlier mechanics lien
suit. Second, the Littletons in the original medharien suit are the same parties
claiming restitution here. Third, the original causf action regarding the
mechanics lien and dispute about the debt owetidy ittletons, is the same as in
the restitution claim.

Although the issues in the mechanics lien cas@airé¢he same as this case,

the fourth element is satisfied because the “baedfudicata extends to all issues

1 Epstein v. Chatham Park, Inc., 153 A.2d 180, 183 (Del. Super. 1959).
12 Rumsey Electric Co. v. University of Delaware, 334 A.2d 226, 228. (Del. Super. 1975).
314,



which might have been raised and decided in the first suwedsas to all issues
that actually were decided”

In Myrks, a father asked the court to reconsider his clsilgpport
requirements and requested a paternity test beteudea not believe he was the
father of the child. The court held that the fativas barred byes judicata from
challenging the earlier paternity determinationgrethough the issue of paternity
was not previously litigated. The fatherMyrks had his opportunity in court and
should have requested a paternity test at theeedrial. Similarly, Mott briefly
mentioned the money loaned to the Littletons foordoand windows in the
mechanics lien case, but never formally filed anterclaim for the set off in the
earlier trial. Res judicata bars issues thahight have been or could have been
raised in an earlier proceeding.

Finally, the fifth element is satisfied because jindgment of the Superior
Court was a final judgmentRes judicata, therefore bars Mott from asserting his
$20,000 set off against the Littletons in the tastn hearing or in any civil action
going forward.

The public policy goals of judicial economy of géition in the Courts is to

put an end to litigation once a party has hadatg id court and a full opportunity

14 Blake v. Myrks, 606 A.2d 748, 750 (Del. 199®iting Foltzv. Pullman, Inc., 319 A.2d 38, 40
(Del. Super. 1974) (emphasis added).



to present its case. Both thes judicata doctrine and Rule 13(a) serve the public
policy goals of managing litigatioR. That policy would not allow a claimant to
prolong legal issues by continuing to bring up $aahd claims that could have
been litigated in an earlier proceeding.

The doctrine ofes judicata is primarily one of public policy . . . its

roots lie in the principle that public policy andeMare require a

definite end to litigation when each of the partws had a full, free

and untrammeled opportunity of presenting all @f fdacts pertinent to

the controversy®
We understand the Superior Court's distinction betwa civil dispute and
criminal dispute. We do not, however, hold heré titaviable civil claim can ever
be asserted to offset a claim of entitlement taittg®n. In this case, the public
policy behindres judicata applies at this restitution hearingRes judicata bars
Mott’'s claimed set off against restitution he ou@she Littletons.

Finally, Mott contends that the trial judge erred, a matter of law, in
calculating the restitution, including his failuie consider the set off. Restitution

iIs what the defendant owes to a victim becausehef defendant’s criminal

conduct. The primary purpose for the restitutioarimg was to make the Littletons

1> Mother African Union First Colored Methodist Protestant Church v. The Conference of
African Union First Colored Methodist Protestant Church, 1995 Del. Ch. LEXIS 87, at 6. (Del.
Ch. July 13, 1995).

16 Coca Cola Co. v. Pepsi-Cola Co., 36 Del. (6 W.W.Harr.) 124, 130 (Del. 1934).



whole’” The trial judge did not commit reversible error bxcluding further
testimony about the set off and by ultimately refgsto consider it. The court
heard Mott’s proffer on the set off during the hegy determined it was not
relevant to restitution and refused to allow Mattrelitigate the issue. The trial
judge presiding over the restitution hearing haéspled over the criminal trial
where the factual predicate for the set off hachbe¢sed; therefore, he was fully
aware of the basis for Mott’s claim to a set off.

The trial judge did not err by ordering the broadigfted restitution to the
Littletons pursuant to Section 4106 of Title 11tloé Delaware Code. Section
4106, the governing statute, specifically states ¥ictims should be compensated
for “other expenses and inconveniences incurretthém as a direct result of the
crime.”® This includes attorney’s fees, interest on thesjand other related costs.

[I1. CONCLUSION

For the foregoing reasons, the judgment of theeBapCourt is affirmed.

7 ocklear v. Sate, 692 A.2d 898, 900 (Del. 1997).
1811Del. C. § 4106.
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